Martin CJ's judgment in Save Beeliar Wetlands v Jacob 1 created a significant degree of uncertainty for many state departments and statutory bodies. The primary implication being that published policies were potentially mandatory relevant considerations in their administrative decision making processes. It presaged the urgent review of many such policies to avoid future challenges from similarly disgruntled parties.
when it recommended the approval. This failure rendered the recommendation and the approval invalid, and amounted to a denial of procedural fairness. 3 On appeal, McLure P identified three contentions that required determination.
Firstly, that the EPA was obligated to consider its own policies in making its assessment and recommendation. 4 Secondly, that it was legally unreasonable that it had not, in fact, done so. 5 Finally, that it had failed to properly question the environmental acceptability of allowing the implementation of the project using offsets, given the significance of the affected areas.
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The Court of Appeal determined that the EPA Policies were not 'mandatory relevant considerations'. 7 Hence, the process by which the EPA had made its recommendation was not legally unreasonable; 8 the correct question had been asked and answered. 9 On that basis the Court allowed the appeal. The proposed path of the extension traverses several significant areas of wetland that make up the Beeliar Regional Park, and includes Conservation Category Wetlands 11 .
The project is expected to result in the clearing of over 70 hectares of foraging habitat of both the Carnaby's and Red-tailed Black Cockatoos, and 2.5 hectares of nesting habitat of the Black Cockatoo. It will also fragment the remaining habitat.
The role of the EPA in environmental assessments is defined in the Environmental Protection Act 1986 (WA) ('EPA Act'). Section 44 requires the EPA to provide a report to the Minister for Environment ('the Minister') regarding its assessment findings, upon receipt of which the Minister then makes the final decision regarding approval of the proposal.
In February 2003 the EPA had published Bulletin 1088 12 in which it advised the then Minister that, inter alia:
the EPA is of the opinion that the overall impacts of construction within the road reserve, or any alignment through the Beeliar Regional Park in the vicinity of North Lake and Bibra Lake, would lead to the ecological values of the area as a whole being diminished in the long-term. Every effort should be made to avoid this.
In January 2006 the EPA published Position Statement No. 9 13 in which it defined the comprehensive decision-making process to be followed when environmental offsets are being considered. The statement enunciated a series of questions that were to be addressed in evaluating what, if any, offsets were to be recommended. specified so as to at least address the losses expected to arise from the extension works.
A total of 165 appeals were lodged against the Assessment Report which included appeals from each of the applicants in Save Beeliar Wetlands. The Minister ultimately determined those appeals, made some amendments to the proposed conditions and published his final approval on 2 July 2015.
II THE PRIMARY CHALLENGE: SAVE BEELIAR WETLANDS (INC) V JACOB
The applicants in the primary case were Save Beeliar Wetlands (Inc), an incorporated association, and Carole de Barre. Ms de Barre was a local resident whose interests were conceded by the respondents to be directly affected by the decision under review, and therefore her standing was recognised. A determination regarding the standing of Save Beeliar Wetlands (Inc) was therefore unnecessary.
The applicants sought judicial review of the decision of the EPA to provide the Assessment Report to the Minister and therein recommend the approval of the proposal subject to specified conditions. They also sought judicial review of the Minister's subsequent conditional approval. 1 Could Offsets Provide Environmental Acceptability?
The applicants claimed that the EPA was required to: Martin CJ held that such separate consideration was not a requirement of the EPA Act, and more importantly that the power to recommend a proposal that actually required environmental offsets was expressly conferred in s 44. There were no provisions in the EPA Act that supported this ground of review and it was therefore disallowed.
2 Failure to Take Account of a Mandatory Relevant Consideration
The applicants claimed that the EPA was jurisdictionally bound to take account of its own publically proclaimed policies in the environmental assessment process. In particular, the policy that had been published in Position Statement No 9, Guidance It is interesting to note that in determining this ground Martin CJ identified that the EPA's consideration of its own policies in administrative decision-making was a matter of procedural fairness. He stated that 'the requirements of procedural fairness are unlikely to be met' in the event that the EPA was not required to do so.
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The respondents had conceded that the evidence was uncontroversial and that the EPA had 'failed to take account of the policy enunciated in the three published policy statements upon which the applicant relies.'
41
Martin CJ found, therefore, that this ground of review was proven and that the EPA assessment report was invalid. As a consequence the Minister's decision was also invalid. The Chief Justice directed the EPA to determine what was needed to rectify their process and provide an assessment report that was compliant with the EPA Act.
Inadequate Reasons for the EPA's Acceptance of Offsets
Martin CJ stated that this ground was submitted only as an alternative to the previous ground. He found that the problem with the assessment report was not that the reasons provided in it were inadequate, but that the process of assessment was inadequate. Given, however, that the previous ground was upheld there was no requirement to adjudicate on the statutory need for the EPA to provide its reasons. 
Environmental Factors Considered in Isolation?
The applicants submitted that the EPA had assessed the impact of the key environmental factors individually and not cumulatively. The proposition was that the EPA Act 42 directed the EPA to evaluate a proposal 'in its entirety.' 43 This interpretation was not controversial. 44 However, Martin CJ dismissed this ground on the basis that the content of the assessment report included paragraphs wherein: (i) all residual impacts; and (ii) all of the proposed offsets; were collated. He found that the claim was therefore rebutted by the very structure of the assessment report. Martin CJ dismissed this ground on the basis that the recommendation did not alter the conditional requirements imposed upon the proponents of the proposal and did not empower the CEO to alter those requirements.
B The Judgment
Martin CJ dismissed four of the five grounds that he had enunciated, and upheld only the ground that the EPA had failed to take into account a mandatory relevant consideration. This invalidated the assessment report recommendations and therefore the Minister's decision which was predicated on that recommendation.
The decision had significant ramifications for both existing approved projects as well as future proposals, and of particular concern were those projects that proposed to utilise offsets to gain approval. 47 There was general recognition that the decision 'reinforced the critical need for decision-makers to understand their legislative The respondent, Save Beeliar Wetlands (Inc), argued to have Martin CJ's decision upheld on three grounds, two of which had not been raised in the primary case.
Somewhat unexpectedly, the Government elected not to object to the inclusion of the new claims.The Court's findings on the respondent's three grounds of appeal shall be considered prior to the discussion of the final appeal judgment.
A The Respondent's Grounds
The respondent argued that there were three additional grounds upon which to uphold Martin CJ's judgment that the EPA Assessment Report was invalid. 
Legal Unreasonableness
The respondents claimed that the EPA's decision-making process was legally The Court found that whether or not the EPA adhered to its Policies, it had followed a 'staged process' 61 to reach its conclusion and recommend approval of the proposal.
This it had done in accordance with the Administrative Procedures, including approval of the proponent's Environmental Scoping Document and the Public Environmental Review. The Court held that the unreasonableness claim had not been established and was therefore dismissed.
Failure to Ask the Required Question
The respondents claimed that the question that the EPA should have asked was whether the proposal 'ought not to be implemented at all.' 62 They asserted that this question arose due to the critical nature of the environmental assets in question and that it should be resolved prior to any consideration of the use of offsets.
The primary judge had dismissed this claim on the basis of statutory construction. He found that the existence of the power to conditionally approve a proposal with attendant requirements for the utilisation of environmental offsets, necessarily inferred that there would be: The Court also rejected this claim on the basis that this was, in fact, the wrong question to ask; and that it was based upon an incorrect belief that the Assessment Report assumed that the project would be implemented. The Court held that the correct question was 'whether the significant residual adverse impacts on critical assets are so significant as to be environmentally unacceptable'. 64 It found that this question had been answered and that the concern regarding the purported presumption in the Assessment Report was unfounded when the entire approval process was considered.
C The Judgment
The Court reviewed in detail the reasoning of Martin CJ that the EPA was required to consider its own published policies in order for it to exercise its jurisdiction validly in recommending approval of a proposal to the Minister. It held that the 'express provisions of the EPA Act leave no room for an implication that the Policies, or any of them, are mandatory relevant considerations' 65 in that process.
First and foremost the EPA Act expressly defines Approved Policies as relevant considerations in Part III. Such policies are developed through a lengthy and complex process and are finally approved by the Minister. The policies in question in this case were not policies promulgated through that process but by the EPA itself.
The Court held that it was 'inconceivable that the legislature intended the EPA to have the power to make its own policies on the same matters' 66 and to be required to take them into consideration when assessing a proposal under s 44 of the EPA Act.
Secondly, the EPA is established as an independent expert body which has the role of conducting environmental assessments of proposals as defined in the EPA Act and 
